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Title I of the Elementary and Secondary Educatior Act 
of 1965 (the Act) provides for federal funding of special prograns 
for educationally deprived children in both public and private 
schools. Bespondents, parents of children attending nonpublic schools 
in Kansas City, Wo,, brought this class action, alleging that 
petitioner state school officials arbitrarily and illegally were 
approving Title I programs that deprived eligible nonpublic school 
children of services comparable to those offered eligible public 
school children, and seeking injunctive and other relief. Petitioners 
answered that the did sought by respondents exceeded Title I's 
requirements and contravened the State's constituiicn and state law 
and public policy. First Amendment issues were also raised. The 
District Court denied relief. The Court of Appeals reversed and 
remanded. Held: (1) at this stage of the proceedings this Court 
cannot reach and decide whether Title I requires the assignment of 
publicly employed teachers to provide remedial instruction during 
regular school hours on the premises of private schools attended by 
Title I eligible students; (2) the Court of Appeals properly declined 
to pass on the First Amendment issue; and, (3) under the Act 
respondents are entitled to comparable services and therefore to 
relief, (Author/JH) 
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f.n^Vi"'"- ^'!"'^V II SMlalMIS UlKll.lll.H.'l will I... !■(.. 

I?. *i. ,V"ltl"-t'tlnl. Willi tills " I'r U M tIm 

Sl I'Uli.Mi; UOLUT OF TlIK UMTKlt STATIvS 

i.t ai., r. hauuicua m- al. 

t'KUTIOiaKI TO THI-; IMTKI) STATlls cuna OK AIU>KAl«S KUK 
TllK t'Uiimi flKUlIT 

Nu. 7;MiJ. Amii.'il .hiiiiiaiv Ul, l!»7.|^-l),.i-idcd .lum- lU, 1U74 

Titlf I (II the I'il.'iiu-iitai'y and SccoiKi.try Mduciitioii Act ol" lUfifi 
(ilic Afi» proviilo tor iVdi-ral tuiidiii« ul" spov'uil proKrains for 
pdui-aiioiially dc'i)riv('d rliildivii in hutli public and private .schools. 
IU'>-l)oiidcnfsi, parent- i.t rliildrcii attending iioiipuhlic .schools hi 
KaiiSiW City, Mu.. luntiuht thi.< cla>s action, alleging that pctitioiior 
.xtntc .'<chu()I ulli.'ial> arhitraril, .-iiid illc>.i!;al!y wxtc approving Title 1 
proi:ran)> that di'ittiwd clijril)),. iKUiptihlic >chi)ol ohildrcii oi' .sorv- 
ifo.^ cui!iparal)lf to fhi)M> olVcred cliniblc public .school children, 
and M-okiiiL' injiiiictivc and other rclici". iVtitioner.s an:^\vercd that 
the aid .•'(uifilit by ivspondciits cvircdcd Title IV reciuirenicnts and 
contravened the States Constitution and state law and public 
policy, Kir.st Anieminient i>sucs were also raisoil. Tlie District 
Court denied rdiei'. 'flic Court oi" Ai)peals rovcnsod and roinandod. 
Iioldini.' that: pctitiniicrs were \iiilatiiiK' the re({uironient of the 
Act and iiuplfmentinL' tem.latioiis that educationally deprived non- 
public school children be alforded a proKrain comparable to that 
provided m public seli.mls; ii' on-the-preiiiises special toachinp 
.-ervicos are lurnishctl jiuMic seliool children, then eoinparable 
|ir.>iriMii - nuisi I... prnvideil nimpulilie school children: the state 
••onstitiiii.ina! provision barring use of •'public" .schoo! funds in 
private .-. hnols did not appl\' to Title I fuiid.s: the question whether 
Tifh: I iiiiid.-. wrre -public" wiihin the meaning of the State Con- 
stiuitioii was uoveriied by iVdeial law; and. since no plan for on- 
flie-pivmi.-rs iii>triici 11.11 ill nonpublir m'IkioIs had yet been imjile- 
inented. ihr r(niii would retii>e to pass on petitioner's claims ili.n 
the llstaMi^hiiieiit ClaiiM' of the First Amendment would be 
vio|:,icd if Title 1 (!,,(.< rei|uire or permit such iii,stru(rtion, Held: 
I- At fhi.« stauv ot thr proceedings this (.'oiirt cannot reach and 
decide whether 'I'ifle I re(|uirc.< the assignment of publicly cm- 
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11 WIlKiaKH V. BAUKKRA 

ployed toaeh.ers to provide rtunedial iu.^tniction during regular 
i^chool hours on tlu» proniisos ui* privato j^chooU atiendcd by Title I 
oligiblo {Student?-. Pp. 1 1-J2. 

Whilr fhe Court of Aj)pi»als corriTtly ruled that tho Dis- 
trict Court orroil in don>'ins wlivi wlmv it vloarly appeared that 
petitioners had failed to omnply with the Act's comparability re- 
quirouiont, the Dnirt of AppcaLs* opinion is not to bo rci^d to the 
olTect that jx^titituiors must subujit autl approvo plan.s that em- 
ploy the u.«e of Title I toachorri on private a'hool premises during 
regular school hours. P. IL 

(b) That court crroil in holding that federal law governed the 
question whether on-t he-premises? private school instruction is 
pernui?sible under Mi^sotiri law, since Title I evinces i\ clear inten- 
tion tliat state constitutional spending i)roscriptions not be pre- 
empted as a condition of accepting finleral funds. The key issue 
whether federal aid is money "donated to any state fund for pub- 
lic school purposes" within the meaning of the Missouri Constitu- 
tion is purely a question of >tate and not federal law, and by 
characterizing the problem as on(» involving ^'federal" and not 
*'state" funds, atul then concluding that federal law governs, the 
Court of Appeals in efYeet nullified the Act's policy of accommodat- 
ing state law. l*p. r2-lo. 

(c) It was unnecessary for tlu* Court of Appeals to reach the 
issue whether on-the-premises nonpul)iic school instruction is per- 
missible under state law, since in view of the fact that Title I does 
not obligate the State to provide such instruction but only to 
provide "comi)arable'* (not identicnl) services, the illegality of such 
instruction under state law would not j^rovide a defense to re- 
spondents' cliarge of noncoiniilianc(* with Title I. Pp. 15-16. 

(d) On remand, the potition«'rs and the local school agency 
havf^ the option to provide* for on-the-prcmises instruction for non- 
public school children, hut if they do nol choo.<e this method or if 
it turns n\v that st:U(» l:iw prevents its mm*. tluMi tin* following op- 
tions remain: (I) they may approve a plan that does not utiliJie 
nonpublic school on-th(»-prcmises instruction hut that still com- 
plies? with the Acts comparability retiuirement : (2) they may sub- 
mit a plan that eliminates on-the-premises instruction in public 
schools and may resort, instead, to other means, such as neutral 
•sites or -ummer programs: or f3) they may choose not to par- 
ticipate at all in the Tith* T ])rogram. Pp. 17-22. 

2. The Court of .\ppeals properly declined to pass on the First 
Amendment issue, since, no order requiring on-the-premises non- 
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iniblio sehoo! hismiriiun having been ontrivd, the matter was not 
ripe for roviinv. Pp. 22-211 

3. Wliilo under \hv Av\ rfj^pondfutrf aro entithul to (H«nparablo 
vmiriw. .nul iluTfioro \o rdii'i', tlu'V ari' not ontitlcil to any par- 
Mrular umw ui >i}Y\ \c\\ iml it i.s tla* rok; ui stato .inti local a^ciK'io.-?, 
not oi the iViloral courts, at leajst at ihw stage, to tonnuhite a 
suitable plan. Pp. l;3-24. 
475 h\ 2d nViS, allirnuxl. 

l*»i.\ruMi s. (Iclivcn-d tlii* opinion ni" th • (\airt. in which 
iWiii.Kii, ('. .1.. and Uin:NNA\. .^ikwaut. IN»\vi:i.i.. and I{i;uN(H'l>T. 
.hi., Joined. Po\\i:!.i.. .1.. tiled a niprurrin^ (ipini(ni. WiiirK. J., fiUul 
an n|>ininn coorurrinj: in the indunicni. .Makshau. j.. oonctirrcU 
in the \v>\\\\. I)t»i «a.A^. .1., liled a disM-ntinu: opinion. 
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SirVici^] TliU oplnttin U mhiiH*t to fonual rovlHtoii hoforo iniMioatton 
Ut tlu» iirt»UtHlHJU*y print of tlu» I'nitml siatfH Uo|uirts. UonUi'rs are rt»* 

l^nitoi! Stnti»s. \Va>*hln«ton, UX\ •J»»r*4;:, of any tMio«rr.jihlisil or «»thfr 
formal terrors, tii orUi^r tltat corri'i'tiouH may bo luade lietoro the (>ro* 
UuUfiary t^rint ko^s to prenn. 



SUPBEME COURT OF THE UNITED STATES 



Mk. JrsTicE Blackmln delivered the opinion of the 
Court. 

TitU' I of tlu' Elementary and Secondary Education 
Act uf llHio. as amended, 20 U. S. C. § 241a et seq,, pro- 
vides for feileral funding of special programs for educa- 
tionally doiirived children in both public and private 
schools. 

Tills suit \va« instituted on behalf of parochial school 
students who were eligible for Title I benefits and who 
claimed that the public school authorities in their area, 
in violation of the Act. failed to provide adequate Title I 
programs for private sciiool children as compared with 
those programs prox ldod for public school children. The 
defendants answered that the extensive aid sought by 
the plaintifts exceeded the requirements of Title I and 
contravened tlie State's Constitution and state law and 
public policy. First Amendment rights were also raised 
by the parties. Tlu- District Court, concluding that the 
State had fufilled its Title I obligations, denied relief. 
The I'nited States Court of Appeals for the Eighth Cir- 
cuit, by a divided vote, reversed. 475 F. 2d 1338 (1973). 
We granted certiorari to examine serious questions that 
appeared to be present as to the scope and consti- 
tutionality of Title I. 414 U. S. 908 (1973). 
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2 WUEELKIl V. BAIUIERA 

I 

Title I is the first fcdcral-aid-to-cducation program 
autlunizinfj assistanco fur private school children as well 
as fur public school children. The Congress, by its stat- 
nti^ry deeliirntiun of policy/ and otlierwisc, recogiuzcd 
that all children from educationally deprived areas do 
nut nece^isarily attend the public schools, and that, since 
the legislative aim was to provide needed assistance to 
educatiomilly deprived childrcpi rather than to specific 
schools, it was necessary to include eligible private school 
children among the beneficiaries of the Act.- 

Since the Act was designed to bo administered by local 
public education officials, ' a number of problems naturally 

*'*In rorognitinii of the iSpecial Klucational needs of children of 
low-inooiiK* families and the impart that (concentrations of low- 
iiioom(» families havi* on the ability of local educational af?encics 
to support adequate educational programs, the Consre??i3 hereby de- 
clares it to he the polie\* of the Tnited States to provide financial 
assis^tanee (as set forth in the following parts of this subchapter) to 
local txiucational agencies servinff an'as with concentrations of chil- 
dren from low-inconie families to expand and improve their educa- 
tional programs by various means (including preschool programs) 
whicfi contribute particularly to meeting tlie special educational 
needs of educationally deprived children." 20 U. S. C. §241a. 

•The implementing regiilations, 45 CFR § 116.1 (1973), set forth a 
number of definitions, some in common with, and other!?; in addition 
to. the defuiitions contained in the Act itself. 20 II S. C. §244. 
They draw no distinction between publie and nonpublic school chil- 
dren. Specifically: 

" i»!du<'ation:illy deprived children' means those children who have 
nefd for si)eciid educational a.^sistancc in order that their level of 
educational attainment may hv raised to that appropriate for 
children of their age. The term includes children who arc handi- 
cai)i)ed or whose needs for such special educational assistance result 
from poverty, neglect. ne!in(|uency. or ctiltural or linguistic isolation 
from the comnuuiity at large.'* 4ri CFU § *lfi.l (i). 

"^In order for a hical Title 1 ])roposal to be approved and a grant 
received, the local agenc\- nnist give: 

•satisfactory assurance that the control of ftmds provided, under 
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WHKKLiai V. BAUKKIIA 3 

arise in tho delivery of sorx ioes to eligible private i^eluu)! 
(Uipils. Viider tiu» adininistrativo strueturt^ t^uvisioned 
by tho A(?t, tlu» primary resj)ousibility tor dei^igniup; and 
erteetuating a Title 1 pri^fjrani rests with what tlu^ Aet and 
tho inii)Ienienting regulatiou:> de^feribe a.s the ^"loual udu- 
oational au'enoy/' ' This loeal ageney subniitj? to the 
"State edueational a.u;eney" • a proposiul program designed 
to meet the spc^eial edueational ntvds of odiieatioiially 
deprived (^hildreh in sehool attendance areas with high 
ODiietMitrations of ehildrtMi from low income families. 
The state agcMiey then nuist approve the local plan and, 
in turn, forward the approve<l proposal to the United 
States ( \)m!!ussioner of VMueatiun, who has tho ultimate 
responsibility for a(hninistering the program and dis- 
pensing the appropriattni and allocated funds. In order 
to receive stati^ approval, the proposed j^lan. among other 
recjuirements, must Ix* <iesigned to provide the eligible 
private school students services that an* ''comparable in 
quality, scope, and opportunity for participation to those 



tin-* >ul»ch;iptcr. and tith* to i^ropnty derived tlu»relrom. be in 
a public ;i2(»!u\\- t'ur t!u' u>os im\ purposes provided \n tliis subchapter, 
and tliaf :\ pnbli:* aucney will ad?nini>t«'r >u('li UukU and property." 
20 r. S. (V §'J41(» (a)(:^l. 

***rTlh*' tc'rni iocal rducatiiwial ajronr\*' means a public board of 
('duration nr otlior public autlu)rity Ictcally con.stitutfd within a 
State lor eiflHT aihiiiiiisirafive control nv <lin»ction oi*. or tn perform 
a M*r\iie funclion for. pul>lic cleine.'itarv or secoiidary schools in a 
city, cnimty. lownsjiip. sc1uh»1 district, or othc^r political subdivision 
of a State, or sui'li ci»ml>ination of >chool districts or count ie.-i as are 
rccoirnizetj in a St.atc as an adiniiii>traJi\e aecney lor its publie 
clrinentary or secnndary sclKmls. Such term includes any (^tiier 
public institution or .asjency havinu achninistrative control and di- 
pM'tinn of a i)ublic drnientary or <j'c(Jiulary school 20 Ij. S. C. 

§244 {C)(B). See also 45 CKR § llB.l Cr) (1973). 

'"'Tile trrfn 'State edncafioual MUency' me:>.is the ollicor or apcncy 
primarily re>p«>n*ible for th(» State .supervision of public (^liMUontary 
and secondary schools.'* 20 IJ. S. C. §244 (7). Sec also 45 CFR 
§110.1 (aa) 11973). 
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piu\ idt'il fur public school ciuUlreii witli jimoUs of equally 
high priority." VtiOK rrograin tiuido No. 44, 114.5 
tli)t)8)." ropriMiucoil in Tith^ I KSKA Participation of 
Private School (.hiUirou- -A Handbook for State and 
Local School Oflicials. l". S. Dept. oi UKW U971) (here- 
inafter ri'ftMrcd to as the "Handbook"). 

The ijuestions that arhc in thi.s case concern the scope 
of the State's duty to insure that a program submitted by 
a local agency under Titles I provides "comparable"' serv- 
ices for eligible privati* school children. 

11 

IMaintitT-respondents are parents of minor children at- 
tending elementary and secondary nonpublic schools in 
the inner city area of Kansas City. MLssom-i. They in- 
stituted tiiis cla.^s action- in the TJnited States District 
Court for the Western District of Missouri on behalf of 
themselves and tlieir children, and others similarly situ- 
ated, allegitig that the defendant.i)etitioners, the then 
State Commi.^sioner of Education and the members of 
the Mi.sj!ouri Boarrl of Education, arbitrarily and illegally 

" Tlii^ rcmilatioiis siaic: 
KjkIi Io.mI ••(hip.iiioii iiiiriicy sli.tH ]mM(lp spociitl odup.itional 
MTvi. ps (IpsiuMifil I.) iiu'oi tlic <po.-i,iI oducafioiial noods of pdup.ition- 
.illy doprivod diildn-ii rpsidinc in its district who {trc ciirollod in 
priv.iK' solinol.v .iinciitioiially deprived eliildron shall be 

pnAid.-d uemiiiie <.pp..rniiiiii.>- to i)artinpate ihorpiii pon.sir,(pnt with 
the n.iiitl.. r of >ii<-h ediiraiiotially deprived ehildroii {iiid tho n.-tturc 
and extf-nr ot iheir eduoatiniwl dcjjrivatioii." 4.') CFR §IIC19('i) 

•*'I"he need- of njiiraiionally deprived children onrolled in priv.-ito 
sfimol,-. the number of sueh .•hildrrii who will participate in the 
prouMMiii and the types of special education.-d services to he pro- 
vided for flioni. ?!iall he deiennincd, after <'onstilt:ttion with persons 
knowlcdn-ahle of thf need, of these priv.n.. svhnol children, on a 
basjy .■oiiip.irahle lo th.it used iti providinc for the particijntion in 
the prourani hy .rlucation .• deprived childn-n enrolled in pnhlic 
.schools." .13 Cl-lt § llfi.lO (h) (1978) 
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Wi'iv appruviiig Title I progi-ains that iloprivyd uligihlo 
noupublii' sfliut)! I'liildivn of surviecs t'ouiparahlo to tiiusu 
unVivd t'ligihlc public .school ohikhvii. Tlu' i-omplaint 
:^)uglit an itijuiunioii rcstraiuijig i-oiUiimuil violations of 
tljf All anil an accounting and restoration of .somo 
j?i;i.(,HHl.(HHl in Titlu 1 t'unds allegedly misapplied from 
l!)Gt» to imi 

The Disiiriel Court, initially dismissed the complaint on 
the alternative grounds of failure to exhaust state rem- 
I'dios anil abstention. 'I'he Court of Appeals re\'erscd 
this dismissal and remanded the case foi trial. 441 F. 2d 
795 ( t "AS 1W71 ) . It ob.served. " 1 Wjo indicate no oj)inion 
on the merits of the alleged noncompliance bv the statu 
oflicials.'' /(/.. at SOI. 

()n remand, the Di.strict Court found that while most 
of the Title I funds allocated to public schools in 
Missouri were used "to employ teachers to instruct in 
remedial .subjects." the i)etitioners had refused "to ap- 
prove an\' applications allocating money to teachers in 
parochial schools during regular school hours." Petition 
for Writ of ( Vrtiorari A4(). The court did find that peti- 
tioners in some instances had approved the use of Title I 
money "to provide niobilo educational services and equip- 
ment, visual aids, and educational radio and television in 
paroehial schools. Teachers for after-school classes, 
_ weekend classes, and summer .school classes, all open to 
parochial school pupils, have all been approved " fd 
at .\4()-A41. 

In what perhaps may be described as something less 
than full cooperation i)y both sides, the possibility of 
providing "comparable" services was apparently frus- 
trated by the fact that many i)aroehial schools would 
accept only services in the form of a.vignment of fed- 
crally funded Title I teachers to teach in those schools 
during regular school hour.«. At the .-»ame time, the 
petitioners refu.sed to apjirovi- any program providing 
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0 WIIKKLKU v. UAUUKUA 

fur un-tho-iuenusos instriuaiou on tin? grounds that it 
was t'urbidUon nmWv lu^th Missouri law and tho First 
AniendiutMit and. furthornioro. that Title 1 did not require 
it, Sinci^ ihv larger imrtiun (over O^V/r'i of Title 1 funds 
alloeatetl to Missouri has ht^en usikI to provide personnel 
for remedial instruetion. the effect of this stalemate is 
that substantially less tnoney per pupil lias been ex- 
ptMuled for eligible students in private sehools, and that 
the services provided in those schools in no sense can 
be ^'oiisidered "(^nnparable." ' 

Faeed with this situation, the District Court recognized 
tiiat **This head-on contlict . . . has resulted in an un- 
doubtedly inequital)le expenditure of Title 1 funds be- 
twiHMi educationally deprivinl children in public and non- 
public schools in some local school districts in the state/' 
/c/.,at A41. 

Xonetheless, the District Court denied relief. It rea- 



• Tho Court (»i Appoalfii noted: 

* Tlu' practice in Missouri us a wholo in prior year? has been to 
tjivi' roinparablo oiiuipniont. niatorial and supplies to eligible private 
srhuol cluldri'U. hut to exclude any shariup whatsoever of pcrj^onnel 
servic(w. Moit Title 1 publie .school programs iu Mi:5souri involve 
ronu'dial rcadiuir. speech therai\v aiid special mathematics ela^fscs, 
thu- the lariicst prujnu'tinn of the coPts of thes^e projects involve.s 
salaries ti>r teachers aiul teacher aides. After the first two years of 
Title I, exponditures in Missouri for instructional personnel have run 
from t)5 i)or cent to 70 piT (^nt of the total grant. The remaining 
fmuN are u>cd fiir e«)uipiuent and niat(»rials. health and coun.seIing 
.<ervice>. 1 ransportatiou. :uul i)lanl maintenance. Otic dilhculty with 
prnvidiiii: unly equiprnt^ni and !naierial>' is that (»ven minimal sharing 

expenses for equipment and materials soon reaches a saturation 
p(n!U: in fact, the state uuidelines permit only 15 per cent of any 
apprepi'iMtion tf^ be -[h'IU (»n e«|uipm<»nt and instructional materials. 
Tile result of this plm tor the deprived school child has been to 
crt^■lte a disjnrity in expei-Mturi^s in many "-'ehool districts ranging 
from approxitnateiy Sin to approved lor tho educationally dis- 
ailvaniajrcd i^rivate schtjol <'hild to approximately S210 to S275 
alhu'alcd for the depriv<«d iJublic .school child/* 475 h\ 2d, at 1345. 
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WUDKLl-;!} V. BAUUEUA 7 

stuiiMl that s'uuv the pi'titiimors woro uiuicr no statutory 
oliliKutiDii to pi'ovidi' on-tlic-pivniisus iiunpuhlic school 
instriH'tioii. ilu. t'ailuro to |)ii»viiii> that instruction could 
not violate the Act. The cuurl further reasoiUMi tluit 
siiii'c the lu'titiiHicrs appjuviitly iiad approved all pri)- 
grauis "exei'pt those re(jii<\stiiig salaried teaehers in the 
iiutipublie M'hoolf'," id., at .W.l they had fuKilhnl their 
eoinmitnteiit. Tlie etnjrt did not directly consider 
whether prtJ^ranis in etl'eet without on-tlie-pmuises pri- 
vate scheol instruction complied witli the comparability 
reciuirenient despite gross (hsparity in the survices 
delivered. 

Tlu' I 'ouri of Appeals reversed. It traced tho legisla- 
tive hi.story of Title I. examined tln> language of the 
statute and tin- reguiation.v. and noted "that the Act und 
the regulations reiiuire a program for edu(!ationalIy de- 
prived non-pui)lic .school children that is comparable in 
(piality. .xcope and opportunity, which may or may not 
uece.<siu'ily be eciual in dollar e.xpenditures to that pro- 
vided in the public schools." 47") V. 2d. at 1344. The 
court then ob.«erved that tiie Act does not mandate that 
s(M'vices tak.« any particular form and that, within the 
ccmfines of the comparability re(iuiremcnt, the Act left 
to the state and local agencies the task of designing a 
program best suited to meet the particularized needs of 
both tile public school children and the nonpublic school 
<'hildreii in the area. After reviewing the somewhat 
uniriue situation existing in Mis.souri. where funds were 
>iros.«ly malapportioned due to the refusal to employ 
cither dual enrolln>ent or Title f teachers on private 
seh(H>l priMnises.^ tlie court concluded that the petitioners 
were in violation of the comparability requirement: 

"Thus, we fmrl tliat when the neerl of educationaHy 
<lisach-antage<l children requires it. Title I authorizes 

^ All inforiii:.! >iiiav.\- . (.n.Ju. ii^,! 1,> ih,. VwWvd St;iH's onUv of K<U 
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spctiul toaohins sorvieus, as cumtoiuplutud within 
tliu Act aiul rt'gulatu»n.s, to ln> furnifliod by t\w pub- 
lio ageiioy uu private as uoll as \mb\iv ijchool prem- 
ises, lit othvv words, wo think it t'li-ar that tlic Act 
(It'tnaiuls that if sucli spt>eiui a>rviccs arc furnished 
pub!i<' si'liool cliildrtMi, tliun comparable programs, 
if nocded, must bo provided the disadvantaged 
private scliool child." Id., at 1352. 

1 II rusponso to petitioners' argument that Missouri law 
forbids souding public school teachers into private schools, 
the court held that the state con.stitutional provision bar- 
ring use of "public" school funds in private school.«^ had 
no application to Title I fund.s. The court reasoned that 
although the Act was generally to bo act'onnnodatcd to 
state law, the question whether Titlo I funds were "pub- 
lic," wlthiii tile meaning of the Missouri Constitution," 



uciitioii nnvalcnl tliaf Missouri Wiis the only »Stiilc wlui'h did not 
use either duul onrolhnont or on-th«!-i)reinises private school insf ruc- 
tion :is ;i uu'iins of providiiip Title I services. Uricf I'or liespondents 
93-9.'), 

"The Missouri Constitution. .Art, ",). § provides: 

"The prooeedi* of mII certificates of indebtedness due the stttto 
tfciiool fund, and nil nionc\>'. bond.'<, l;inds. and other property be- 
Imisinu to or donateil to iUiy state fund for jniblic .s«'hool purpose.-*, 
and I he ni't proceed; of all s.iles of l.-uuls and oth(!r property and 
ctTe.r* thiit iua\' accnie to the .state by e.sclieat. shall be paid into 
the stall fre.isury, !;n«l .^'curely inve^ifed under the supervision of 
the slate board of edue:'tiiin. and sai-redly preserved ns n public school 
fund the annual ineonie of which xhall he faithfulhi appropriated for 
t'stabliiihiuo und nmiii(ainin(i frit' public schools, and for no other 
uni's or purposes irhotsovrcr." (Miuphasis .supplied.) 
The Constitution also pr.ivides. .\rt, !). §H: 

"Neither the Kencntl assembly, nor any couniy. city, town, town- 
ship, school district or other uuniicii)al corporation, shall ever make 
an appropriation or ])ay from any imbljc fund whatever, anythinR 
m aid of an.\' reliiiious creed, ehureh or sectarian purpose, or to help 
to support or sustain iui\' private or public i<ehool, academy, mn- 
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must iuHH*sKaril\* ho by linloral law. M, at 1351- 

VXu\. Finally, tlio court rofusod to pass on potilionurs' 
claim that tiic Kstabli.^hniont t *laus(* of the First Amend- 

inury. vu\\kxk\ iniiMTsiiy. or other institution oi' Icarnint; rontrollod 
by any ivliiiioii^ ru'cii. v\\\\vv\\ or M'ctarian dcnonmiation whatuvor; 
nor <hall any i;raui or doiiaiion oi pfrxmal property or real estate 
ovor he ntado l>y the ^tait\ or any eotuuy, city, town, or oihor 
municipal roriioraiiou. tor any rcIiuMous crml. chiUTh. or fcwiarian 
inirpos(» whatever." 

Finally, the ( 'oij^^tinnion s Hill of Uiaht.*. Art. 1, §7, provides: 

"That no runni'v shall vwx taken from the public treasury, 
(hrectly (»r indirectly, in ai(i ^^i an\ chiircli, s(»ci or «lenonunation of 
relitfion. or in aid oi an> juieM. jircMcher. ntini>i«'r or te:u'her thereof, 
as such; anti that no t)relereni'e shall Im» uiven to nor any di.<crini- 
Hiarion made auMin^ ;iny church, m'ci or cre<'d of rolii^ion. or any 
form «>f rdiiiiuu.s faith or W(»rship." 

In Special District v. Wheetcr, 408 S. W. 2d 00, 63 (lOfift), the 
Stipreme Court of Mis.«ouri, two }\n\m dksentinR. held that "the 
\m of public school monr\*s to i*end speech teachers . . . into the 
parochial schools for sijcech therapy" was not a u?e "for the purpose 
of maintaining free juiblic schools." within the meaning of Art. 9, 
§ of the State's Constitution, and therefore was a practice "unlaw- 
ful and invalid." That case (hd not involve federal funds. 

Th(^ question in the ])resent ease is- whether Title I grants to 
the State, an* "donated . for public school purposes*' and therefore 
subject to the i)roscription held to exist in Sprrial District. After 
that, case was decided by the Missouri court, the State Board of 
Kducation promulgated a regulation governing the use of Title I 
funds in Missouri. It provides: 

''Special educational services and arrangements, including broad- 
ened instructional offerings made available to childnMi in priv.ate 
S(^honIs. shall be provided at public facilities. Public .<chool i)er- 
sonnel shall not be made available in private facilities. This does 
m)t prevent the inclusion in a project of .special educational arrange- 
mems to provide educationid radio and television to .students at 
private schools/* See 47a F. 2d. at 1350. 

In :i formal oi)inion the Attorney (Jcnend of Missouri ha^* taken 
the opjuwing \ ievv, stating. "We do not believe that an appropriation 
of this type (.Title Ij eoiucrts federal aid into slate aid, thereby 
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ment would be violated if TitU* 1, in fact, does require or 
purinit service by public school teachers on private school 
premises. The reason state(i for the court's refusal was 
that since no plan had yet been implemented, the court 
''must refrain from passing upon important constitutional 
(jucstions on an abstract or hy])otiietical basis.'* Id., at 
1354. 

The dissent argued that although Title I permits the 
assignment of Title 1 teachers to nonpublic schools, it 
does not mandate that assignment, and that if the Act 
is to be read as embracing such a mandate, it would pre- 
sent substantial First Amendment problems that could 
not be avoided. 475 F. 2d. at 1358-1359.^" 



making it subject, to the Missouri constitutional provisions." The 
opinion concludes: 

"It is the opinion of this oTice tliat the Elementary and Secondary 
Education Act of 1965 provides that, under certain circumstances 
and to the extent necessary, public school personnel, paid with 
federal funds pursuant to this program, may be made available 
on the premises of private j?ohools to provide certain special services 
to elisible children and that Missouri law would not prevent public 
school personnel, paid with federal funds, from providing these 
services on the premises of a private school." Op. Atty. Gen. 
No. 26 (1970). 

This rather fundamental intrastate legal rift apparently has 
resulted in the Mi.-^souri Attorney Generars nonap])carance for the 
petitioners in the present litigation. 

There is no Mis^souri ca?je on point. Cf. State ex rei School 
Diistrivt V. Xcbra^^ka State Hoard of Edxication, 188 Neb. 1, 195 
N. W. 2d Ifil (1972), cert, denied, 409 U. S. 921. 

'•^On remand from the Court of Appeals the District Court on 
May 19, 197:i, entered mu •'Injunction and Judgment Issued in 
Compliance with Mandate" requiring use of Title I per.-jonnel on 
private school premises during regular .school hour^ if such personnel 
are also used in public .schools during regular school hours. IVti- 
tion for Writ of Certiorari A45-A47. Petitioners ai)pealed from 
that judgment, but tlie Court of Appeals dismissed the appcil 
moot after we granted certiorari. Our grant of certiorari wa« to 
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III 

In this Court the parties ari' at odds over two issues: 
First, whether on this record Title I requires tlie assign- 
ment of publicly employed teacliers to provide remedial 
instruction during regular school hours on the premises 
of private schools attended by Title 1 eligible students, 
and second, whether that requirement, if it exists, contra- 
venes the First Amendment. \\'(! conclude that we can- 
not reach and decide either issue at this stage of the 
proceedings. 

A. Title I lieqiiirctncnts. As the case was presented 
to the District Court, pet ition<!rs clearly had failed to meet 
their statutory commitment to provide comparable serv- 
ices " to children in nonpublic schools. The services pro- 
vided to the class of children represented by rospondent-s 
were plainly inferior, both qualitatively and quantita- 
tively, and the (^ourt of Appeals was correct in ruling 
that the District Court erred in refusing to order relief. 
But the opinion of tiie Court of Appeals is not to be 
read to the effect that petitioners must submit and ap- 
prove plans that employ the use of Title I teachers on 
private school premises during regular school hours. 

review tho judgment of thv Court of A]ipc.ils ontorcd inir.«iiant to 
flic opinion roported at 47.') F. 2d 13.38. TJio judgment of the " 
Dlstrift Court on rcm.ind i>' not presently before \\s. 

"The Art itself does not mention "compambility." It requires? 
only fh.af the state agenoy. in approving ji plan, must determine 
"that, to the oxtont (•on:^istent with the number of etlueationally 
deprived eliildreii in the -ehonl di-triet of the local edneatioiial 
agenc.v who are enrolled in private elementarv and secondary schools, 
such agency lia- m.ade provision for inehidiiig special etiucatioiial 
services and arrangements (snch as du;il enrollmeiif. cdueational 
radio .and television, nwd mobile educational services and equipment) 
in which such children can particii)ate." 20 U. S. C. §24le (a)(2). 
The Hegulations. 45 CFR §§110.19 (a) and (b) (197.1). are the 
source of the comparability requirement. See n. 0, supra. 
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The legislutivo history, the language of the Act. and 
tht? reguhitions clearly reveal the intent of Congress to 
place plenary responsibility in local and state agencies 
for the fonnulution of suitabh^ programs under the Act. 
ThtM'e was a pronounced aversion in Congress to "federali- 
zation** of local educational decisions. 

"It is the intention of the proposed legislation not 
to prescribe the specific ty|)es of progranw or projects 
that will be re<|uired in school districts. Rather, 
such matters are left to the discretion and judgment 
of the local public educational agencies .since educa- 
tional needs and requiren^ents for strengthening ed- 
ucational opportunities for educationally deprived 
(^lementary and secondary school pupils will vary 
from State to State and district to district." II. 11. 
Rep. Xo. 143, 89th Cong.. 1st Sess. o (1905); S. Rep, 
No. 146, 89th Cong., 1st Sess. 9 (1965). 

And 20 r. S. C. § 1232a provides, inter alia: 

*'Xo provision of . . . the Elementary and Sec- 
ondary Kducation .\ct of 1965 . . . shall be construed 
to authorize any department, agency. oflScer or em- 
ployee of the I'nited States to exerciser any direction, 
supervision, or control over the curriculum, program 
of instruction, administration, or personnel cf any 
educational institution, school, or school system . . 

Although this concern was directed primarily at the po.s- 
sibility of IIKW s assuming the role of a national school 
board, it hos equal application to the po.ssibility of a fed- 
eral court*s playing an overly active role hi supervising 
the manner of Title I expenditures. 

At the outset, we f)elieve that the Court of Appeals 
erred in holding tiiat federal law governed the question 
wh(»ther on-the-preinises private school instruction is 
permissibU* under Missouri law. Whatever the case 
might be if there were no expression of specific congres- 
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j*it»nal inUMit.'- Title 1 ov'nuvs a cloar intontion tliat state 
ooiisiitutioiml spending prDseriptioiis not bo prcMMnptod as 
a condition of accepting federal funds.' ' The key issue, 
namely, ulii'ther federal aid is money "donated to any 

«-"rho case from this Court prinwriiy cited by the Court of 
Appeals I'or the proposition tli.it fedemi, not st.itc, law .should 
srmn ti. b ( „it> '/ Statrs \ . ■t.{..'>:n ,1, „( \ • s, ;]-J> ( UtaU). 

There, however, thi.«J Court .s.iid: 

'^We h.ave often held that whorf esieutial interests of the Federal 
Ciovernnients ;ire cunferned. fed(>ral law rules unless Congress diooses 
to make statr laws applicable. It is apparent that no .such choice 
h'M been made here" (footnote omitted). Id., at .S;52-3.S;5. 
In the present case, Congress, in fact, has m.ide this ciioiw, see 
n. 13, infra, antl thus the cited case is not controlling. 

" During the debates in the IIou.<e, it was t,'enei-:ili>- understood 
that state constitutional limitations were to be accomm'od.ited. For 
example, at- one iioint Congressman C.oodell raised the possibility that 
state law would preclude certain forms of .ser\ices to noni)ubIiu 
schools. The re.«i)oiise from Congressman Perkins, Chairman of the 
Subcommittee, was: 

"The gentleman i* an able lawyer and he well knows you cannot do 
anything in this bill that you cannot do under the Stiitc law " 111 
Cong. Rec. 5744 (1965). 

Responding to a later observation by Mr. Goodell tiiat dual enroll- 
ment was prohibited by 2S Statics, Congressman Carey responded: 
"The prohibition .ipplics to a single type of jirogram. That is 
why we have a multiplicity of programs in this, so that they can 
choose one in helping the children who are dis;idvantaged in any one 
public school." l(l„ at 5758. 

Congressman 'I'hompson subsequently observed: 
"Therefore, the provision about providing full as-Mstance under 
title I IS uj) to the public school district, subject to the laws of 
the States." Ibid, 

Set- also III Cong. Rcc. .-ior!* (remarlcs of .Mr. Thomjwon) (19(35)- 
Id at .07.57 (remarks of .Mr. Goodell); id,, at 5747 (remark* of 
Mr. Perkins). 

The Handbook clearly recognizes that state law is to be 
accoimnod;itcd: 

"Many State departments of education found so\ere restrictions 
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stato fund for public school purpos^es/' within the moaning 
of the Missouri Constitution. Art. 9, 8 o, is purely a ques- 
tion of state and not federal law. By characterising the 

with respect to tho kind of services that their respective State 
constitutions and stnmtes allowed them to provide to private school 
student.>-. (Specially when tho:50 private schooU were owned and 
operated by religious groups. 

'The following li:<t illustrates the kind of prohibitions encountered 
when State constitution.-^ and laws are applied to Title 1. The list 
i;^ not exhaustive. 

Dual enrollment may not be allowed. 

Public school personnel may not perform services on private 
school premisesi. 

**♦ Equipment may not be loaned for use on private school 
premises. 

Books may not be loaned for use on private school premises. 

'** Transportation may not be provided to private school students. 
"Sometimes sucli prohibitions exist singly in a given State. OfteUi 
the prohibitions exist in combination. 

''When ICSKA was passed in 1965, each State submitted an assur- 
ance to the V. S. Ofiice of Education in which the State department 
of education .stated its intention to comply with Title I and its 
regulations, and the Stato attorney general doclarod that the State 
board of education had the authority, under State law, to perform 
the duties and functions of Title I as required by the Federal law 
and its regulations. While State constitutions, laws, and tlieir inter- 
pretations limit the options available to i)rovide services to private 
school students, this fact, in it.self, does not relievo the Stato educa- 
tion.il agciiLV xti ri>ijunsil)ility to ;ipprove only those Title I 
applications which meet the requirements set forth iu the Federal 
law and regulations. 

"A number of school otiiciaU realized that they could not submit 
The required a.-^urancc bccau.se of the restrictions applying to private 
school student.^ which wcrL' operative in their States. The impasse 
wa- MictNsiully jsit'l iv.nlvrd in m\v v:{>v by a St:itc attorney 
general's opinion which held that State restrictions were not ai)pli- 
cable to IOC) jiercent federally financed programs. 

•*Other States have i)roi)osed legislation which would allow the 
SEA to administer Titlo I according to the Federal requirements. 
Still others have applii\l the restrictions of the State tu Title I and 
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problem as one involving "feclural" and not "su..e" funds, 
and tlion coiu'luding that t'odoral law governs, the Court 
of Appeals, wo f(?ol. in effect nullified the Act's policy of 
aecomniodating state law. The correct rule is that the 
"federal law" under Title I is to the effect that state law 
siioidd not be disturbed. If it is dotermined, ultimately, 
that the p(?titioners' position is a correct exposition of 
Missouri law. Title I requires not that that law bo prc- 
cini)ted. but. rath(>r. that it be acconunodated by the use 
of .service-i not pro!<cril)ed unfier stato law. The question 
whether Missouri law proiiibits the use of Title 1 funds 
for on-the-pi'onuscs private school instruction is still 
unresolved. See n. 0. supra. 

Furthermore, in the present posture of this case, it 
was uiniecessary for the federal court even to reach the 
issue wliether on-the-prenii.«es parochial school instruc- 
tion is perniissil)le under state law. Th(> state law (jues- 
tion appeared in the ca.se by way of petitioners' defense 
that it could !Jot |)rovide on-th(?-prcniises sei vices because 
it was prohibited by the State's Constitution. But. as 
is discussed more fully below, the State is not obligated 
by Title I to provide on-the-proniises instruction. The 
mandate is to pro\ ide "comparable" services. Assuming. 
anjucndo, tiiat state law does prohibit on-the-premises 
instruction, this would not provide a defense to respond- - 
onts' complaint that comparable .services are not l)eing 
provided. Tiie choice of programs is \vh to the State 
with the proviso that com|)arabIe (not identical; pro- 
grains are also made available to eligible private sciiool 
chihlren. If one form of services to parochial sciiool 
children is rendered unavailai)le because of state consti- 
tutional proscriptions, the solution is to employ an 

have reli.d upon the initi;itive oi" school :idministr;Uor.-i to develop 
ii program that would meet tho Federal requirements." Id., at 
19-20. 
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{W't'optablo altornativo form. In sliort. siiu'o tho illcsality 
undor state law of oii-tho-pivmisos iiistnuaion would not 
provi(l(> a flpf<Mjso to rospojukMJts' chargo of nonconij)!!- 
anco with Titlo I. thoro was no ivason for tho Court of 
Appeals to reaeh this issue. Hy deciding that on-tiio- 
premiscs instruction was not barred by state law. tiie 
court in elfect issued an advisory opinion. Kven apart 
from traditional policies of abstention and conuty. it was 
unnecessary to decide this question in the (iurrent posture 
of tiie case. 

Tlie Court of Aj^peals properly recognized, as we have 
noted, that petitioners failed to meet their broad obliga- 
tion and conunitment under the Act to i)rovide compa- 
rable programs.'* "Comparable." however, docs not mean 
"identical," and, contrary to the assertions of both sides, 

" HEW'.s Oflice of Education refers to tho comparability require- 
ment as follows: 

"The needs of private school children in tlie eligible area.s may 
require different services and activities. Those services and activi- 
ties, however, nuist be comi»arablo in quality, scope, and opportunity 
for participation to those provided for public school children with 
needs of cfiually IurIi i)riority. 'Comparability' of services should 
be attained in terms of tiie numbers of educationally deprived 
children in the project area in botii public and private schools and 
related to their specific needs, which in turn should produce an 
equitable sharini? of Title I resources by both groups of children." 
USOE Propram fluide No. 44, If 4.5 (1908), Ilandlwok, ;it 41-42. 
Seo 45 CFR § 110.18 (a). 
45 CFR §116.19 (c) provides: 

'•The opportunitie.-- for participation !)y educationally deprived 
children in private .shools in the program of a local educational 
agency imder Title I of the Act .«hall be provided through projects 
of the local educational agencj- which furnish .special educational 
services that meet the special educational needs of .wuch educationally 
deprived children rather than tho need.s of tlio student body at large 
or of children in a specified grade." 
See also Handbook, at 1, 10-11. 
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we do not read tlw ( ourt of Appeals' oi)inion or, for that 
matter, tho Act itsc^lf, as ovor rt»quirinj>; that identical serv- 
ices he provided in nonpublic sdiools/' Congress recog- 
nized that the needs of educationally deprived eiiildren 
attending nonpublic schools might be different than those 
of similar children in public schools; it was also recog- 
nized that in some States certain programs for private 
and parochial schools would be legally impossible because 
of state constitutional restrictions, most notably in the 
church-state area. See n. 0. ,su/)ra»"* Title 1 was not in- 
tended to override these individualized state restrictions, 
Ratlier. there was a clear intcMition that the assistance 
programs be designed on local levels so as to accommo- 
date the restrictions. 

Inasmuch as comparable, and not identical, services are 
requinuL the men* fact that public school children are 
provided on-the-preniises Title T instruction does not 
necessarily cremate an obligation to make identical pro- 

^•"'Thc Handbook, at (i. roforrinp to the "romparability*' definition 
in n. 14, supra, states: 

'•Basirnlly. what th«» roKuIatinns nnd Kuidolinos arc say ins is this: 
when a irroup of childron in a j^rivato school tivr found to have a 
need which i< similar (not identical) to a nood found in a group 
of publi<» .school children, the re.sp(mso to that need with Title I 
resources shouI<l bo similar (not identical) in .«cope, quaUty, and 
opportunity for participation for both proups." 

^'^The Ignited States. a< amicus nmat\ states: 

"Tvlr I •.iitlirii'Utly llrNihli' tn :tl|ciw Incal aUfHcics to nhscrvc 
where possible. stat(» and local restrictions upon aid to private 
school children fc. r;., ]in>hihitinn :ip:ainst (hia! enrollnu^nt). Acrnrd- 
indy. Titlt* I programs may he provided in a diffcn^nt manner to 
private and to public school children. For ex.am|)le, remedial ser>-- 
ices for j^rivate achool students might be jirovided outside their 
regular classroom, while being provided in the regular classroom for 
puhlif school .students. In addition, the <'ontent of t\\o servi*H\s 
could tliffer if the 'special educational needs' nTinired to be met 
under 20 V. S. C. 241e (a){l)(.A) of the two groups differ'* (foot- 
note omitted). Brief for the United States as Amicm Curicw 10. 
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vision fur private^ f^vhool chiklron/* C\)iisre^s oxiu'essly 
rocognized tiuU ditTeront and uiiique problonis and needs 
might mako it appropriate to utilize different programs 
in the private^ schools. A requirement of identity would 
run directly counter to this recognition. It was antici- 
pated, to be sure, that one of the options open to tho 
local agency in designing a suitable program for private 
school children was the jMovision of on-tluvprcmiscs 
instruction/' and on remand this is an option open to 

^' The State, of coiirso, may not utilize tho •*eompar:ibility" pro- 
vi;jion so as to provide an inferior proj^rani. A year after the Act 
was p:uised. the HoU!?e Committee* on I'klueatiou and Labor issued 
:i Supplemental Report stating: 

"While the romniittee and the Couneil have emphasized the 
importance of adherence to eonstitutional safeguards, the committee 
does not expert that sueh considerations will bo dimply a device? by 
which only token eomnumication with private school adniini^^trntors 
is extended, or worse yet, by which the projects in whicli private 
schoolchildren can participate are inconvenient, awkwardly arranged, 
or poorly conceived. To the contra r>\ it is expected that earnest 
efforts will be made to ascertain from private s(;hool administrators 
a!i accurate appraisal n\ un(lera<*hicv*'nH»nt and other special needs 
of educationally disadvantaged children who do not attend the public 
schools. Projects for such children should be so designed as to 
effectively eliminate those factors which preclude the educationally 
deprived child from gaining full benefit from the regular academic 
program offerings in the private institution in which he or she may 
bo enrolled/' H. U. Rep. No. 1814, Part 2. S9th Cong., 2d Sess.. 
3 (1966). 

''^The Senate Ueport outlined the circumstances in which this type 
of service would be appropriate: 

'if is anticipated, however, that public school teachers will be 
m:ide available to other than public school facilities only to provide 
specialized services which contribute particularly to meeting the 
special educational neeiU of educationally deprived children (such 
as therapeutic, remedial or welfare sen'ices) and only where such 
specialized service are not normally provided by the nonpublic 
school/' S. Hep. No. 14fi, S9th Cong , 1st Sess., 12 (1965). See 
45 CFR § 116.19 (e), 111 Cong. Kec. 5547 (remarks of Congressmen 
Perkins and Carey) (1965). 
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tht'si' petitioners ami local agctjey. If. however, petitioii- 
ors chousi' not to pursue this motijod, or if it turns out 
thttt stati' law prevents its use, three broaci options still 
remain : 

First. th(> State may approve plans that do not utilize 
on-the-j)renus<!S private sehool Title I instruction but, 
nonetiieless. still measure up to the requirement of com- 
parability. Uesj)oiKl(Mits app(»ar to be arguing here that 
it is impossil)li> to provid(» '*('omi)arable" services if the 
public sciiools receiv<> on-tlu'-preniises Title I instruction 
while private sciiool children are reached in an alterna- 
tive metiiod. In support of their position, respondents 
argue. "The most effect iv(> type of services is that pro- 
vided by a teacher or other specialist during regular school 
liours. Tlu'r(> is notliing comparable to services of per- 
sonnel except the st>rvices of personnel.*' Brief for Re- 
spondents 4!». In (>ssenc»\ respondents are asking this- 
Court to hold, as a matter of federal law. that one mode 
of deliv(>ring remedial Title I services is superior to 
others. To place on this Court, or on any federal court, 
the responsibility af ruling on th(> relative merits of vari- 
ous possible Title I programs .*i(>riously misreads the 
clear intent of Congress to leav(> decisions of that kind 
t«» the local and state agencies. It is unthinkable, both 
in ternis of the legislativi' hi.story and the basic .stiucture 
of the federal juiiiciary. that the courts be given the func- 
tion of measuring the comparative desirability of various 
p<>dagogical methods contemplaterl by the Act. 

In light of tlu' uncontested constitutional pro.scription 
in Missouri against dual em-ollment. it may well be a 
significant challenge to thes(> petitioners and the local 
agencie> in th«'ir State to devise j)lans that utilize on-the- 
premises public school instruction and. at the sanu> tim(>. 
forego on-the-premises private .«chool in.struction. We 
canmjt say. however, that this is an impoissibility : by re- 
lying upon "the initiative of school administrators to 
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develop a i)rograin that would luoet the Federal |com- 
parabiUty! ixHiuirements/' Handbook, at 20, it may woU 
bt? {)0Sv^ible to develop and submit au acceptable plan 
under Title 1. 

t)f course, the cooperatioii and assistance of the officials 
of the private school is obviously expected and required 
in oriler to design a program that is suitable for tho pri- 
vate school. It is clear, however, that the Act places ulti- 
mate responsibility and (jontrol with the public agency, 
and the overall program is not to be defeated simply be- 
cause the pri\ate s(;hool refusers to participate unless the 
aid is offered in the particular form it requests. The 
private school may refuse to participate if the local pro- 
gram does not meet with its approval. But the result 
of this would then be that the private schoors eligible 
children, the direct and intended beneficiaries of the Act, 
would lose. The Act. however, does not give the private 
sciiool a veto power over the program selected by the 
local agency.^'^ 

In sum. although it may be difficult, it is not impossible 
under the Act to devise aiid implement a legal local Title 
I program with comparable services despite the use of 
on-the-prt»!nises instruction in the i)ublic schools but not 
in the private sciiools. On the facts of this case, peti- 
tioners have been approving plans that do not meet this 
requirement, and certaiidy. if public school children con- 
tinue to rec(Mve on-the-premises Title I instruction, peti- 
tioners should not approve pla!is that fail to make a gen- 
uine effort to employ comparable alternative programs 
that make up for the lack of on-the-premises instruction 
for the nonpublic school cliildren, A program which pro- 



"There arc no easy sohitions to tho logiistical probl.^ms. How- 
ever, when the legal «ittiation alIow.s several option*? and goodwill 
exi.<t.5 between public and private school representative^!, the logistical 
problem can be solved or reasonably reduced." Handbook, at 23. 
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vidos instructuui and tHiuipinont U) tho [)ublie school 
childnMi and tho s:uu(> (^quipnient hut no instruction to 
tiie private* scliool ohildron cannot, on its face, be com- 
parable, In order to equalize* the lov(?l and quality of 
sierviees otVered, sonietiiing must be substitutc^l for the 
private school children, The alternatives are numerous.'*^ 
Providing nothing; to fill the gap, however, is not among 
th(> acceptable alternatives. 

Second, if the State is unwilling or unable to develop 
a plan which is comparable, while using Title I teachers 
in pubhc but not in private sc'hools. it may develop and 
.submit an acceptable plan whidi (eliminates the use of on- 
the-premises instruction in the public schools and, instead, 
I'esorts to other means, such as neutral sites or summer 
programs that are less likely to give rise to the gross dis- 
parity present in this case. 

Third, and undou})tedly least attractive for the educa- 
tionally deprived children, is nonparticipation in the 
program. Indeed, under the Act, the Commissioner, sub- 
ject to judicial review, 20 W S. (\ § 241k. may refuse to 
provifle funds if th(> State does not make a bona fide eflfort 

^'^A listing of pos.*iblo procram.'^ sugRostod to tho Senate Com- 
mitter appears in S. Rep. No. 146, S9th Cong.. 1st Sess., 10-11 
(1965). Amonir the examples there listed art^ teaoher aids and 
instructional secretaries: institutes for training teacher?* in .special 
skills: supplementary insrructional materials: eurricultun materials 
center for disadvantaged ehildren; preschool training prognmi^: 
remedial programs, especially in reading and mathem:itics: enrieh- 
mont programs on Sattirday morninp and during summer; instruc- 
tional media centers to provide modern equipment and materials: 
programs for the (*arly identification :ind prevention of dropouts: 
home and school visitors and social workers: supplemental health 
and food ser\aces: class rooms equipped for television and radio 
instruction: mobile learning centers: educational siunmer camps: 
summer school and day camp: shop and library facilities available 
after regular school hours: work experience programs: Saturday 
morning special opportunity classes: home oriented hookmobile^s; 
aftcfischool study centers? ; and pupil exchange programs. 
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to fonuulutc prugrums with compai^ablo services. 20 

B. First Amendment. Tho fiocond inaji)r issue is 
whether thi^ Kstablishineut ('lause of the First Amend- 
nwnt prohibits Missouri iVoin aMiding public s('hool 
teachers paid with Title I funds into parochial schools 
to toaoh remedial courses. The Court of Appeals de* 
dined to pass on thissigniiieant issuo, noting that suiee no 
ordor had been enti»red ri^quiring on-the-premises paro- 
chial scliool instruction, the matter was not ripe for re- 
view. Wu agree. As has been pointed out above, it is 
po.ssil)U* for tlu) petitioners to (k)mply with Title I with- 
out utilizing on-the-premisos parochial school instruction. 
Moreover, even if, on remand, the state and local agencies 
do exercise their discretion in favor of such instruction, 
the range of possibilities is a broad one and the First 
Amendment implications may vary accordhig to the pre- 
cise contours of the plan that is formulated. For exam- 
ple, a program whereby a former parochial school teacher 
is paid with Title I funds to teach full-time in a parochial 
school undoubtedly would present quite different prob- 
lems than if a public school teacher, solely under public 
control, is sent into a parochial school to teach special 
- remedial courses a few hours a week. At this time wo 
intimate no view as to the Establishment Clause effect 
of any particular program. 

Thi' task of d(»ciding wh(Mi th(* Establishment Clause is 
implioat(*d in thv context of parociiial school aid has 
prov(Ml to be a delicate one for the Court. Usually it re- 
qnin^s a careful evaluation of th(j facts of the particular 
casi\ See. r. f/.. Ijcmtm v. Kurtzman, 403 U. S. 602 
(1071). and Tilton v. Ruhardson, 408 U. 672 (1071). 
It would be wholly inappropriate^ for us to attempt to 
rend<T an opinion on the First Amendment issue when no 
spoeific plan is before us. A federal court does not sit to 
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render a decision on liypothotical facts, and the Court of 

Appeals was correct in so concluding. 
Tile Court of Appeals dispose(i of tlie ease as follows: 
"The cast> is remanded to the district court with 
directions to enjoin the defendants from further vio- 
lation of Title I of I'iSEA. and it is further ordered 
that the court retain continuing jurisdiction of the 
litigation for the purpose of requiring, within reason- 
able time limits, the imposition and application of 
guidelines which will comport with Title I and its 
regulations. Such guidelines must provide the law- 
ful means and machinery for effectively assuring 
educationally disadvantaged non-public school chil- 
dren in Missouri participation in a meaningful pro- 
gram as contemplated within the Act which is 
roniparable in size, scope and opportunity to that 
provided eligible public school children. Such 
guidelines shall be incorjiorated into an appropriate 
injunctive decree by the district court" (footnotes 
omitted ) . 47') F. 2d. at ISuo-lSoG. 

We affirm this disposition with the understanding that pe- 
titioners will be given the opportunity to submit guide- 
lines insuring that only those projects that comply with 
the Act's recpiiremeiits and this opinion will be approved 
and submitted to the ( 'onnnission. It is also to be under- 
stood that the District Court's function is not to decide 
which method is best, or to order tliat a specific form of 
service be provided. Rather, the District Court is sim- 
ply to assure that the state and local agencies fulfill their 
part of the Title 1 contract if they choose? to accept Title I 
funds. Cf. Lau v. Nichols, — U. S. — (1974). The 
comparability mandate is a broad one. and in order to 
implement the overrifling concern with localized control 
of Titlo I programs, the District Court should make every 
effort to defer to th(> judgment of the petitioners and of 
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tho local agency. L'nder the Act, respondents arc en- 
titled to comparable services, and they arc, therefore, 
entitled to relief. As we have stated repeatedly herein, 
they are not entitled to any particular form of service, 
and it is tiie role of the state and local agencies, and not 
of the federal courts, at least at this stage, to formulate a 
suitable plan. 

On this basis, the judgment of the Court of Appeals is 
affirmed. 

It is so ordered. 

Mh. JrsTicK Maiishali< concurs in the result. 
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Mk. Justice Powell, concurring. 

The Court holds that under Title I of the Elementary 
and Secondary Education Act of 11)65, as amended, 20 
U. S. C. § 241a et seq., federal courts may not ignore 
state-law prohibitions against the use of publicly em- 
ployed teachers in private schools, ante, p. 12, that Title I 
does !iot mandate on-the-preniises instruction in private 
schools, id., p. 15. and that Title I does not require that 
the services to be provided in private schools be identical 
in all respects to those offei-ed in public schools. Id., 
p. 17. It is thus unnecessary to decide whether the 
assignment of publicly employed teachers to provide 
instruction in sectarian schools would contravene the 
Establishment Clause of the First Amendment. Id., 
p. 11. On tiiat basis, I join the Court's opinion. I 
would have serious misgivings about the constitutionality 
of a statute that required the utilization of public-school 
teachers in sectarian scliools. See Committee for Public 
Education v. Xyquist, 413 U. S. 756 (1973). 
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Mr. Justice Whitk. concurring in the .judgment. 

As I read the majority opinion, the Court understands 
well LMiougli tiuit Title I funris are being used in Missouri 
to pay the salaries of teachers giving special instruction 
on public school premises, that the State is obligated to 
furnish comparable services to private schools and that 
the State has not satisfied the comparability requirement. 
It must do so if it is to continue to use Title I funds 
in the manner they are now being used. 

The Court intimates no opinion as to whether using 
federal funds to pay teachers giving special instruction 
on private school premises would be constitutional. It 
suggests, however, that there may be other ways of satis- 
fying the comparability requirement that the State 
should consider; and unless the State is being asked to 
chase rainbows, it is inferred that there are programs and 
services comparable to on-the-premise.s-instruction that 
the State could fuurnisli private schools without violat- 
ing the First Amendnient. I would have thought that 
any such arrangement would be impermissible under the 
Court's recent cases construing the Establishment Clause. 
Not having joined those opinions, I am pleasantly sur- 
priscrl by what appears to be a suggestion that federal 
funds may in some respects bo used to finance sectarian 
instruction of students in private elementary and second- 
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iiry st'liot)ls. If this is tlip (.'aso. I suggest that tho Court 
should say so expressly. Failing that, however. 1 concur 
in the judgment. 
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[June 10. 1974] 

Mr. Justice Douglas, dissenting. 

The ease comes to us in an attractive posture, as the 
Act of Congress is in terms aimed to help "educationally 
deprived" children, whether they are in public or paro- 
chial schools, and I fear the judiciary has been seduced. 
But we must remember that "the propriety of the 
legislature's purposes may not immunize from further 
scrutiny a law which either has a primary effect which 
advances religion, or which fosters excessive entangle- 
ments between Church and State." Committee for Pub- 
lic Education v. Nyquist, 413 U. S. 756, 774. 

All education in essence is aimed to help children, 
whether bright or retarded. Schools do not exist— 
whether public or parochial—- to keep teachers employed. 
Education is a skein with many threads — from classical 
Greek to Latin, to grammar, to philosophy, to science, 
to athletics, to religion. There might well be political 
motivation to use federal funds to make up deficits in 
any part of a school's budget or to strengthen it by 
financing all or a part of any sector of educational 
activity. 

There are some who think it constitutionally wise to 
do so; and others who think it is constitutionally per- 
missible. But the First Amendment says "Congress 
shall make no laws respecting an establishment of 
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religion." In common understanding there is no surer 
way of "establishing" an institution than by financing it. 
That was true at the time of the adoption of the First 
Amendment. Madison, one of its foremost authors, 
fought the battle in Virginia where the per capita 
minimal levy on each person was no more than three 
pence. Yet if the State could finance a church at three 
pence per capita, the principle of "establishment" would 
be approved and there would be no limit to the amount 
of the money the Government could add to church coffers. 
That was the teaching of his REMONSTRANCE.* 
As Mr. Justice Black stated it, "no tax in any amount, 
large or small, can be levied to support any religious 
activities or institutions, whatever they may be called, 
or whatever form they may adopt to teach or i^ractice 
religion." Everson v. Board of Education, 330 U. S. 1, 
16.' 

Parochial schools are adjuncts of the church estab- 
lished at a time when state governments were highly 
discriminatory against some sects by introducing religious 
training in the public schools. The tale has been told 
often ; and there is no need to repeat it here. Parochial 

I Madison's Remonstrance is reprinted in the appendices to Ever- 
son V. Board oj Education, 330 U. S. 1, 63 (Rutledge, J., dissenting), 
- -and WalU v. Tax-Comm'n, 397 U. S. 664, 70O (Douglas, J., dis- _ 
senting). 

•Everson was a r>-4 decision sustaining a state law which pro- 
vided reimbursement to parents of children in sectarian schools for 
the cost of public bus transportation used by the students in travel- 
ling to scliool, but even the majority recognized that the law went 
to the "verge" of forbidden territorj- under the Religion clauses of 
the First Amendment. 330 U. S., at 16. Although I was in the 
majority in that case, I liave since cxpres.sed my doubts about the 
rorrectnes.* of tliat decision, e, f/.. Engcl v. Vitole, 370 U. S., 421, 443; 
Walz V. Tax Comm'u, 397 V. S. 664, 703. 

»See Lemon v. KurUman, 403 U. S. 602, 628-629 (DouGUS, J., 
coQcurriog). 
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schools are tied to the proclamation and inculcation of 
a particular religious faith— sometimes Catholic, some- 
times Presbyterian, sometimes Anglican, sometimes 
Lutheran, and so on. 

The cnuuiations froni the Courfss opinion aro. as »ug- 
g(fSttHl hy JrsTicK Whitk. at war witli our prior decisions. 
Federal fiiuincin}; of an apparently non«?ctariaii aspcurt 
of parochial school activities, if allowed, is not even a 
subtle evasion of First Amendment prohibitions. The 
parochial school is a unit; its budget is a unit; pouring 
in federal funds for what seems to be a nonsectarian 
phase of parochial school activities "establishes" the 
school so that in effect, if not in purpose, it becomes 
stronger financially and better able to proselytize its 
particular faith by having more funds left over for that 
objective. Allowing the State to finance the secular part 
of a sectarian school's program "makes a grave consti- 
tutional decision turn merely on cost accounting and 
bookkeeping entries." Lemon v. Kurtzman, 403 U. S. 
602, 641 (Douglas, J., concurring). 

Xor could the program here be immunized from scru- 
tiny under tlie Establishment Clause by portraying this 
aid as going to the children rather than to the sectarian 
schools. See Committee for Public Education v. Nyquist, 
supra, at 781 et scq. That argument deserves no more 
weiglit in tiie Establishment Clause context than it re- 
ceived under the Equal Protection Clause of the Four- 
teenth Amendment, where we summarily affirmed 
decisions striking down state schemes to circumvent the 
constitutional requirement of racial integration in public 
schools granting tuition aid to parents who sent their 
cliildron to segregated private schools. Poindexter v. 
Louisiana Financial Assistance Comm'n, 275 F. Supp. 833, 
aff'd, 389 U. S. 571. and 296 F. Supp. 68C, aff'd, 393 U. S.' 
17. And see Griffin v. County School Board, 377 U. S. 
218. 
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The present case is plainly not moot; a ease of con- 
troversy exists; and it is clear that if the traditional 
First Amendment barriers are to be maintained, no pro- 
gram serving students in parochial schools could be 
designed under this Act— whether regular school hours 
are used, or after-school hours, or weekend hours. The 
plain truth is that under the First Amendment, as con- 
strued to this day. the Act is unconstitutional to tho 
extent it supports sectarian schools, whether directly 
or through its students. 

We should say so now, and save the endless hours and 
efforts which hopeful people will expend in an effort to 
constitutionalize what is impossible without a constitu- 
tional amendment. 




